
rules niiisL I>c prcccdcd by notice an t i  comnienl. ld. at 1047, 1041; m, 865 F.2d 

1298, I 3 0 5  (D.C. App. IO801 (qiwiiq American Hospital  Assn., 834 F.2d at 1047) (Thc 

p r o c e t l m l  exception to nol ice ;tiid coinment "docs not  apply where the agency "encodes 

a substantive value jutlgi ient"). 

3. I'he IJSAC's One-Year Statute ol'Limitations for Filing Revised FCC 
Forms 490-4 and 499-4 Are Substantive Rules and M u s t  Be  

Adopted Pursuant to Notice and Comment Rulemaking to Be  Effective 

' l l i c  I !SAC'S one-year statute of l imitat ions for filing revised FCC Fonns 499-A 

and 400-Q clcorly is neither an interpretive rulc. ii general statcnient oTpolicq. nor a rule 

o f  agency organiralion, procedure. o r  practice. Inslead, the USAC's one-year statute of 

l imitat ions i s  a substanlive 1.1i1e wh ich  must he adopted pursuaii! to APA notice and 

coi i inici i t  r u l c m a k i ~ l y  procedurcs. I I  

' l ' l ic IJSAC's one-year statute of l imitat ions is  obviously  not  an interpretive ru le 

The US.4C does not i n fo rm the publ ic how i t  interprets .my statirtc o r  substantive rule or 

hon  i( x lmin is ters i ts suhslantive i.tiIcs. Cliryslcr, 441 U.S. at 302, 11. 31, 315-16. The 

USAC' does not remind parlics of  c t i s t i ng  statutory dulies, or iiicrcly track applicable 

slatuloi-y i.cqiiii.enients and l h u s  siml>ly explain something that il slatiite or substantive 

I.IIIC a1rc;itly rcqui res.~ Profcssionals,?nd Pat icn ts Ib rCustorn i rcd  Care, 56 F.3d at 602 

Moreover. the [:SAC does not i i i lcrpret any exisl i r iy statute o f  l imitations, hut instead 

As s l loL tn  ;1110vc, [lie IISAC's st;iIute of l i in i ta t ions  for I i l i ns  revised FCC Fonns 499-A 
and 499.0 i s  a mov ing  target. Is i t  oiic ycar. as claimed by the USAC, o r  i s  i t  a quartcr of 
a year, or lip to a year and three qiiarters, depending on  the Instructions to FCC 
Fon i i  400-Q? Regardless o f  what the dcatll inc actually is, i t  i s  substantive and, thus, 
siib.jccr Lo A P A  nol ice and comment rulemaking procedures to bc effective. Bccausc 
s ~ i c l i  pi.occdtircs were wholly disregarded, the stalutc or l ini italions, whatever it m a y  
actually he. is inval id. 
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iiiipropcrly ct-eittes one. (/: )Vohlford v.  Ujxtgtl Statcs, 823 F. Supp. 386, 301-92 (W.D. 

Vir .  1902)  (FmHA w a s  not required lo  comply with A P A  rulemaking procedures whcn 

rfpcalii ig ircgiilations intcrpretiiig federal statute of limitations in relation to FniHA 

bccausc thcsc regulations did iiol create any additional time limitations for FmHA to 

btitig sti i t ,  but rather. cxpressly addressed 28 1J.S.C. 4 2415 and explaincd i t s  application 

to F i i i t i  A's actions). See also Brown Eximss, Inc. v.  United States, 607 F.2d 695, 700 

(5111 Cir. 1079) (Interstate Contniercc C'oinniission's notice of elimination of notification 

to competing carricrs on application for cmergency temporary aiithority was not an 

interprctive rule bccause such notice did not purport Lo interpret any statute or regulation, 

M X  not a iiierc claritication, delincd no amhiguous tenns and gave no opinion about the 

nieaning o f  the statute or regulation; instead, such notice was a new ride which affected a 

change iii the inethod used by the Cominission in grantins substantive rights). 

Similarly, the USAC's one-year statute o f  limitations i s  not a general statement of 

policy. By issuing this deadline. the USAC is nol providing a statement advising thc 

ptihlic, incliidint: BDP, prospeclively of the iiiaiiner in  ~vhic l i  thc USAC proposes to 

cxcrcise i t s  discretionaiy power. .See Chryslcr, 44 I U.S. at 31-02. Also, by subjecting 

tclecotnmtinications providcrs. includiiig BDP, to the draconian and arbitrary a n d  

capriciutis one-year dcadlinc, the lJSAC is  not mcrcly announcing to the public a policy 

which i t  hopes to implcmcrit in  Iuure  ruleinaking adjudications. See Pacific Gas and 

Electtic Col_V. Federal Power Coin~ilj&. S O 6  F.2d at  38. Nor i s  the USAC 

;~nt~ottncing motivating ractors i t  w i l l  consider, or tentalive goals toward which i t  will 

iiiiii. i n  t lctemining the resolution ol'a substantive questtoti ofregtilation. Scc 

Prclfessionals and Patients for Cusioinizcd Care. 56 F.3d ai 601 

I Y.ii,ii 
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Morcover, the CJSAC's one-year statute o r  limitations is not a rule o f  agency 

organi/alion, procedure, o r  practice. 'Thc LJSRC cannot, without rully complyng with 

notice a i d  coininent rulcniaking procedures, adopt a nominally "procedural" rule which 

"encodes a substantive value ,i udginent" or "subst;intially alters the rights or interests of 

rcgularctl" parties. See Amcricaii HosDital A m ,  834 F.2d at 1041. 

Additionally, cliaracterizing IJSAC's statute o f  liiiiitations as procedural and, thus, 

excmpt  from notice and cotnineill rulemaking, would be wholly inconsistent with the 

lctlcral courts' tinirormly trcating stiilute o f  limitations as substantive for purposes of 

conflict uf laws analysis. Bradley v .  National Association o f  Securities Dealers D i s w  

KcsoluLion.-, 2003 Wl.  255966 (D.D.C.) at * 2 cilirrg Steorts v .  Am. Airlines, 647 

F.2d 194, IOOG-97 (D.C. C'ir. I98 I )  ("Erie clcarly mandates that in  diversity cases the 

suhstaiitivc law of the  Corm conti-ols with respect to those issues which are outcome- 

determinative, and i t  is bcyoncl cavil thal statute o f  limitations are that character."); 

C_anlor Fitzggild Inc. v. Lutnick, 31 3 F.3d 704, 710 (2d Cir. 2002) ("[a] slate's rules 

proLiding for the start a n d  length of the statute ol'timitations is substantive law."). citing 

Klehr v,  A.O. -~ Smith Corn., 87 F.3d 231, 235 (8th Cir. I996), affd 521 U.S. 179 (1997); 

Ncvatla Power Co. v.  Monsanto Co.. 9.55 F.2d LW4, 1306 (9th Cir. 1992). 

Instcad. the USAC's one-ycar statule of limitations iniposcs binding, significant 

and imnicdiatc efrects on the righls and obligalions o f  the public, including BDP, and 

thus, constititles a subslaniivc rulc.  Sec Chrysler, 441 U.S. at 301 -02. rndeed, the 

Suprcmc Court tletermiiied long ago  hat a "statute of liniitations substantiallv aPfects the 

otltcomc o f  litiytion. Fol. the ptitposcs ofriileniakitig authority, statutes of limitation 

must, thcrcfnrc. he considercd substantive in  individual cases."~IIi re "Aqent Orange" 



~~~~~~ P i~o t luc l  Liabilitv ~ Litiqakg!, 597 F. Supp. 740, 808 ( E . D  N.Y. 1084) citirig Guarantee 

'crust Conipmy of New York v.  York. 326 US.  90 (1045). 

Siniilarly, Iudge Posncr of the Seventh Circuit acknowledged that statutes of 

Iiniitations are substanrive iind reqtiirc notice and comment rulemaking: "[tllie reason 

coui'ts refuse to create statutes of limitations is precisely the difficulty ofreasoning to a 

nuinbcr hy the n ~ t l i o d s  of reasoning uscd by courts.. . .  When agencies base rules on 

arhitrary clioices they arc legislating, and so these rules are legislative or substantive and 

require notice and coninicnt ruleniaking, thc procedure that is analogous to the procedure 

eniploycd by legislaturcs in inakin2 statutcs." Hoctor v .  United States Department of 

-.- Acriculture, 82 F.3d 165. 170-71 (7th Cir. 1986); see also Shelton v .  United States St& 

.~~ Corporation, 19x7 W L  35499 (S.D. Ohio) ("retroactive application of the statute 

limitations contained in O.R.C. 4121.80(A) to plaintiffs pending cause o f  action affects 

pliiinliff's accrued substantive right in his cause or  action and does not merely affect a 

irulc o f  practice or remedy."). 

Hcrc, USAC's slatutc of limitations directly and adversely affects BDP's, as well 

iis ollicr tclecoinintinications carriers', ability to obtain refunds for overpayments in 

uiiivers;il servicc fund contributions and, thus, contains a n  essential charactel-istic of a 

substantive rulc. c/: St. Francois Health Care Center v .  Shalal,?, 205 F 3d 937 (cLh Cir. 

2000)  ci//i ig Shalala v .  Gticnisc&niorial Hospital, 514 U.S. 87, 99 (1995) 

(chai~actcri~iiig PRM as a11 interpretive rule, noting that "[tlhc rule docs not effect new 

sulxtan[i\ c reimbursenienl slaiidards incoi~sistent with prior regtilatioris -- thc ccritral 

cI1;IracIcristic of a substanti\e rule."); ,see (11 .~0  Matthcws v.  Kidder, Peabody & Company, 

h. 16 I F.3d 156, I66 n. I 7  (iiotiiig that i t  wotild be unlikely to applv a statute of 

I ?H:i,,' 
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limitations iretroactivcly tiiidcr Rico so as to bar a plaintill's claim, as i t  would likely find 

that st ic l i  a i l  aniendmcnl a f fec ts  thc substantive riyhts o f  the parties and thus is presumed 

lo apply only prospectively); Bums. Morton, 134 F.3d 109, 1 I I ( i d  Cir. 1998) 

(refusing to apply retrospectively 3 new statute o f  limilations in  28 U.S.C. 5 2244 (d)). 

Accoi.dingly, hccause thc USAC's one-year statute orl imitations i s  a substantive 

rule, thc l lSAC (and thc FCC) had to ful ly comply with APA notice and comment 

ruleniakiny procedures in adopting i t .  The USAC's (anti the FCC's) lailure to comply 

with tliesc inandatory procedures renders the onc-year statute o f  limitations invalid anti 

unenforceable. See Prolesslonals and Patients for Customized Care, 56 F.3d at 5 0 5 ;  

Community Nutrition Institute, 818 F.2d at 946-49. 

B. The  USAC's One-Year Statute of Limitations for Fi l ing Revised 
FCC: Forms 499-A and 499-4 Exceeds USAC's Authority, Is 

Arbitrary and Capricious and an Abuse o f  Discretion 

As  shown i n  Sectioii IV IC. p.9-l I ,  supvci. the Instructions to Form 499-A provide 

that "[t]elecomni~~nications providers should f i lc  rcvised Form 499-A revenue data hy 

December I of the same til ing year. Revisions filed alter that must be accompaniedby 

an explanation of the cause for the chanqc along wi th  completc documentation showing 

l iow thc revised IlgtireS~cJeri\ed l'roin corporate financia! records." As also shown in 

Section IV I c. pp.9-1 I ,  . ~ / / p w .  the FCC delegated aLithority to make future changes to the 

-Teleconiiiiunications Reporring Woi.ksIieet to the Chief of the Common Carrier Bureau. 

[ 'he FCC' ciiiitionecl, Iiowcvcr, (hat "(t]liese delegations extended Lo administrative aspecls 

of the rec~uirements, e . g . ,  where and when worksheets are filed, incorporating edits to 

Ixflcct Commission changes to the substance of l l i c  mechanisms, and other similar 
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details." Consolidated Reportiny Order, at 11 39. Indced, later i n  its-solidated 

Wtliii?: Order, the FC:C "rcallinn[ed] that this &legation extends only to making 

changes to thc adniinistrativc aspects of  the rcporting requirements, not to the substunce 

of  the Lintlerlying programs." U at 11 40 (emphasis added); 47 C.F.R. S 50.17(b); 47 

C.F.K. $ 54.71 I(c.)." 

As  shown above, USAC's one-year statute limitations is not merely a change to 

the adminislrativc aspects or the reporting requireinents, but instead a change to the 

suhstancc o f  the tinderlying tiniversal service fund program. Accordingly, the USAC 

grossly exceeded its authority and ahused its discretion in establishing the one-year 

stiittite of limitations-- a substantive rule. 

Morcovcr, the IJSAC's one-year statute of limitations is arbitrary and capricious 

and an ahuse o f  discretion. The USAC has provided no basis for adopting the one-year 

statute Iiinitations or otherwise shown why the one-year statute is required, particularly 

when, ;IS shown above. the Instructions to Fonii 499-A clearly contemplate that 

telecoiniiitinications carriers can file revisions after one year. See Florida Gas 

lransmission C h  v .  FtiKC, 876 F.2d 42, 45 (5th Cir. 1989) (citing 5 U.S.C. 4 706(2) 

(FEKC milst provide ii t.easoncd explanation to substantiate a change i n  policy and Ihts 

explanation is not to bc rcvcrsctl i in less i t  is arbitrary, capricious, or otherwise 1101 i n  

accot-dancc u i t h  law.); Consolidated Bearin#s Co. v .  United States, 166 F. Sopp.2d 580, 

I' As S I I O \ \ ~ I I  i n  Section IV I d ,  pp. 11-12, .vupm, the Iiistructions to Form 499-4  require 
that rcvised filings be niadc by the tiling date for the subsequent 499 filing. However, as 
clenionstrated above, these dcatlliiies were in efrect substantive. Thus, because these 
cleadlincs \\ere not adopted ptirsuant to APA notice and coinnicnt r~tlcinaking procedures, 
they i i ~  invalid. 111 any event, a s  sl~own above, the liistructions to Form 499-A contain 
no timc l i i i i i t  to f i le  revisions and, thus, a11 irevisions could be ninde in a rcvised Forni 
4 W A ,  ;IS opposed to ii Fot-111 490-Q. 
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SUO (('11 2001) (C'onimercc's action was arbitriiiy and capricious and an abuse of  

discrctiun ill Liolation o r 5  U.S.C. $ 700 (?)(A) il('on1mcrcc fails to explain tlic basis for 

the Liqtiitlalion InStructioiis ai issuc) 

Fvcn more egregious, the USAC's one-year statute o f  limitations i s  at odds with 

the stattilory rcqtiiremenls for recovering universal service contributions. Under the 

statulory requirenienls, thc mccliaiiis~iis for universal service contributions must be 

specific, 1prctfict;ihle and sufficicnl. and contributions to the universal service hind must 

be made on an cquitable and ion-discriminatory basis. I n  the Matter ofReqtiest for 

Review bv AB<' Ccllular Coiporation, sciprn al l1 IO, n. 30 cit ing 47 1J.S.C. $ 254. By 

sub.jecring BDP to a oirc-year stalute limitations arid refusing to allow BDP to tilc revised 

Forms 409-A and 41") to correct prior inaccuracies, the USAC i s  compelling BUP to 

pay in  cxcess of % I  mi l l ion over the amount i t  lawfully should have contributed undcr 

Scction 254 of the I996 ~Telecornnitinications Act. Thus, in  these circumstances, BDP i s  

compelled io contrihutc i i r i  crroneous amount to support universal service, a result wholly 

incoiisistciit with thc rcqiiircment that universal service fund contributions be made on an 

cquitable and non-disci.imiilatory basis. ABC: cellular Coiporation, at 11 10 ("Absent B 

wiiivcr, AUC Cellular wotild be required io contribute an erroneous amount to st~pport 

tiniversal service, which we helieve would be inconsistent wi th the requirement that 

conrribuiioiis be equilahle.").'3 

I j Nolably, ill atldition to  gr;lntinx thc telccomniunications provider i n  ~ C c l l u l a r  
Corporation :i waiver of [he reviscd Fomi 499-Q dcadlille, the FCC apparently is  
prescntly considcring ya i i t i ng  other teleconimtiiiications providers waivers of Lhc revised 
Form 40(J-Q tleadlinc, or has already scttled wiih these carriers. See c.g., In the nlaticr o f  
Request ior KcvieLv of Dccision of Llniversal Secvicc Administrative Companv by GE 
HusinersProducliviiy ~~ S o l u t i o 3  IIIC., CC Docket Nos. 96-45 and 97-11, 17 FCC Kcd 
19,101 (TI. October I .  2002); In the Matter of Reclucst for Decision of Ihc Universal 
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Cy. Assuming the USAC Properly Adopted the Deadlines for Filing 
Revisions to Forms 499-A and 490-Q, BDP Has Demonstrated 

Good Cause for the FCC.' to Waive These Deadlines 

Aswtiiiiig the USA(: properly adopted the deadlines for file revisions t u  Fomis 

4')')-A and 490-Q. as shown above BDP has demolistrated good cause for the FCC to 

waive thcsc ilcatllines. Specifically, BDP slioucd i t  had timely filed its FCC Forms from 

10% through 2001. On August 5, 2002, BDP filed amended FCC Forns for these ycars 

imniedialely iiftcr discoverins through an audit coiiducted by BDP's independent auditors 

Lhat i t  had overstated its rcvciiues and oveirpitl Ihc USAC: h y  $1,016,738.43 BDP 

further e\plained that its original FCC Forins had significantly overstated BDP's gross 

revenues because they were based upon incorrcct gross revenue information supplied to 

BDP by BIC. BDP's billing company. Specifically, BIC failed to a properly reduce 

BDP's revenues by deducting substantial adjustments and credits to BDP's customer 

billing. BDP included with its revised Forms an analysis showing the exact amount BLIP 

owed for  uni\ersal service fund contributions for thc years ending December 3 I ,  I!)%., 

IOOO,  2000 and 2001. BDP's analysis accompanying the reviscd FCC Forms show that i t  

h i d  overpaid thc USAC R 1,016,738.43 in  ~iiiiversal scwice fund contributions. 

~~~ 

.- Service Administration Company by Crigrs Couiilv TelephoncCompany, cc Docket 
Nos. 06-45 and 07-21, 1 7  FCC Rcd 16,058 (rcl. August 2 I ,  20(J2); In the Mattcr of' 
Rccluest Tor Rcyicw 01'Dccision of the Universal Service Administration Company by 

~~ Crown C'ommtlnications. Inc., cc Docket Nos. 06-45 and 07-21. 17 FCC Rcd 22,570 (rel. 
N o v .  8, 2 0 0 2 ) ;  In  the MAtkofRequest  Tor Review) ofDecision of the Univcrsal Servicc 
AdininisIration Company by Morris Communications. I&, cc Docket Nos. 96-45 and 
07-21, I7 FCC' Rcd 15,690 (rel. Nov.  8, 2002). The FCC's willingness to grant such 
waii'ers tlciiiuiistratcs that its revised Form filing deadlines are policies, not rules, which 
the F C r  applies in an arbitrary antl capiicioiis iiianner in  direct contravention of 4 254's 
iiiandaLe tli;it conttibutions hc cquitablc antl noli-discriininatory. 
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111 thcse circumstances. BDP has dciiionstrated good cause for the FCC to waive 

any dea(llinc lot filing reiisctl FCC Fonns 490-A and 499-Q. As noted above, the FCC 

has graiirctl wiiivcrs to telecoiiiinu~iic~~tions providers in similar situations, reasoning that 

absent i i  wii iver,  thc tclccommunic~rtions providet would be required to contribute an 

e i ~ o i i e o u ~  aiiiotint io support universal scrvtcc, a rcsult contrary to the requirement that 

contrihutioiis hc equitable." See In  the Malter of Rcqucst for Review by&C Cellular 

Comor:itioii. , s i ~ p m  at 11 I O .  

Accordingly, the FCC should grant HDP a waiver ofthe filing deadline and allow 

BDP to l i lc its revised FCC fonns i'or I998 through 2001 

VI. STATEMENT OF THE REI.IEF SOUGHT 

BDP respectfully requests thai the FCC reverse the Decision, accept BDP's 

amended FCC' Fomis 457, 499-A, 4 W S ,  and 4 9 9 4 .  and accompanying 

Telecomm~inici~~ions Reporling Worksheets, for tlie years ended December 31, 1998, 

1999, 2000 and 2001. w~liich BDP filcd on August 5 ,  2002. BDP further requests that the 

F('C rcliind BDP the $I,010,738.43 i t  overpaid CiSAC in universal service fiuid 

conlribulioiis. as rcfleclcd by BDP's amended FCC Forms and accompanying 

Telcconimtinications Reporting Worksheets. BDP also respectfully requests that the 

FCC' pay BDl' interest at  the statutory rate specified in 26 U.S.C. 4 662I(a)(l)(B) on the 

amount BDP overpaid iii tinivcrsal service fund ccinlrihulions lrom the date of these 

contrihulioiis to the time the FCC makes such refund. 
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SI IUGIIART THOMSON & KILROY, P C .  

\~ 
Michael D. Mut$ly 
1O.W 17th Streel, Suite 2300 
Dcnver, CO 80265 

303 572-7883 fax 
303.5 72 .?;no 
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C E R I I F I C A ~ I E  OF MAII . ING 

l h c  tiiidcrsigiicd hereby certif ies tliat 011 t l i i s  2Xth day of Fcbruary, 2003, a true 
;ind concct c o p y  o r  the L r c g o i n g  W:IS scrvcd v ia o\.,crnighL mail, postage prepaid, 
;itldrcsscil iis Ibl lows: 

1.ctlcr oC Appcal 
U i i i i c r sa l  Service Administration Company 
2 I 2 0  L. Strcet N.W.. Suite 600 
h’nsliiiigton, D.C. 20037 
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AFFlDAVlT OF CRAlG KONRAD 

1. Craig Konrad. the affiant. do hereby state and affirm, as follows: 

1. 1 ani the person responsible for the day-to-day operations of Business 

Discount Plan, Inc. ("HDP"). The following is true of my own personal knowledge, and 

Xcallcd as a witness, I could and would testify competently thereto. 

2. BDP timely filed its FCC Forms 457,499-A, 499-S and499-Q, with 

accompanying worksheets (Telecommunications Reporting Worksheets), reporting its 

revenues for the years ended December 3 I ,  1998; December 3 1, 1999; December 3 I ,  

2000; and December 31,2001. 

3 .  I n  the end of Ju ly  2002, BDP discovered, through an audit conducted by 

its independent auditors. that it had overstated its revenues, and thus overpaid the 

llniversal Service Administrative Co. ("UCAC") by $1 ?016,738.43 in the period 1998 

through 200 I .  On August 5, 2002, BDP, promptly after discovering that it had overstated 

its revenues, filed amended FCC Forms 457,499-A, 499-S, and 499-Q, and 

accompanying Telecommunications Reporting Worksheets, for the years ended 

December 3 I ,  1998, December 3 1 .  1999, December 3 1,2000 and December 3 1 2001. 

4.  In its transmittal letter enclosing the revised Forms, BDP explained that its 

original above-referenced Forms had significantly overstated BDP's gross revenues for 

these above-referenced periods. BDP Purther explained that these significant 

overstatements wcre mistakcnly based upon incorrect gross revenue information supplied 

to BDP by Billing Information Concepts, Inc. ("BIC"), RDP's billing aggregator 

responsiblc for the billing of RDP's long distance service. Specifically, BDP explained 

that i n  July  2002, its independent auditors, Gene Query & Associates, had completed an 



audit of BDP's unrelated excise and sales tax for the years in  question. Upon completion 

of this audit, BDP's auditors discovercd that the revenue reports BIC had supplied BDP 

for 1998 through 2001 failed to appropriately reduce BDP's revenues by deducting 

substantial adjustments and crcdits to DDP's customer billings to which BDP was 

entitled. In  explaining the error, BDP included with its revised FCC Forms and 

accompanying Telecommunications Reporting Worksheets a complete analysis of the 

exact amount HDP had owed for the years 1998 through 2001. This analysis showed that 

RDP had overpaid the USAC $1.016,738.43. A true and correct copy of Gene Query & 

Associates' August 5, 2002 letter to Amended Returns Telecommunications Reports 

Scction Form 499 c/o NECA,  together with attachments, is attached hereto as 

Attachment 1 .  

FUKTkIER AFFIANT SAYETH NO7 

DATED this 27th day of February, 2003 at Irvine, California. a 
STATE OF CALlFORNIA 

COUNTY OF ORANGE 

f l  
The foregoing instrument was acknowledged before me this ,/7 day of 

February, 2003, by Craig Konrad. 

(SEAL) 
y m  

Xflt 97 m? Nota& Public 
My commission expires: 

12x4066 
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FLY; 05 ’02 0 3 : 3 5 p M  GENE QUERRY % F)ssOC.714 5233YlU 

August 5,2002 

Attn: Amended Returns Telemmmunication Repcut# Section 
Form 499 do NECA 
80 South Jefferson Road 
Whippauy, NJ 07981 

Re: Explanation of Reasom for Multi-Year Amendment (1998 through 2000) of BDP 
USF Telecommunication Reports. 

To Whom It May Concm: 

Enclosed with this letter is Amended FCC Form 499-A Returns for Business Discount 
Plan, Inc. (BDP) for the calendar years 1998, 1999, and 2000 (“Amended Returns”). 
These three (3) Amended Returns are being filed due to the fact that we have dir~covered 
that the o n w  returns filed for 1998, 1999, and 2000 have significantly ovastated the 
company’s gross revenue for the tax periods. 

The origi~al 499-A Returns filed by BDP for 1998, 1999, and 2000 were based on 
incorrect gross revenue information supplied to BDP by Billing Information Concepts, 
Inc. (BIC). BIC is a billing aggmgator responsible for the billing and matlagement for 
BDP’s long distance service. As a part of its contractual obligation, BIC provides BDP 
with the revenue information to be reported on the FCC Form 499-A Returns. 

As a result of various unrelated excise and sales tax audits, BDP management and we 
realized that the reveque reports supplied to BDP by B E  did not appropriately reduce 
BDP revenue by deducting substantial adjustments and credits to BDP customer billing. 
Therefore, BDP management is hereby submitting the attached Amended Rrmrtrs to 
correctly report BDP’s revenue and tax obligations for 1998, 1999, end 2000. We have 
attached a schedule providing detail on the actual revenue, the reported revenue, the 
amounts paid, and the adjustments necessary to the compauy’s USF account. 

Thank you for your attention to this matter. Should you have any questions, please do not 
hesitate to cantact OUT offirce at (714) 523-3970 from 8:OO A M  to 6:OO PM (Pacific 
Standard Time). 

Phone (714) 523-35”O - Fax (714) 523-3975 -.&Mail gene@gqassbchtes.com 
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BUSINESS DISCOUNT PLAN INC 
UNIVERSALSERVICE FUND 

Prrlirnimaq Q Tcnlstivc Rdund Schrdule 

'Drafl-Prelirninarv & Tentative 

U1911999 10622 
3/12/1999 10949 

4/9/1999 11257 

J m J u n  98 Jan-99 
Frb-99 
Mar-99 

123.680.24 I 123.68014 I 485.581.07 I 123.832.56 247.5 l2.8C 
609.261.31 
609.413.63 

485,581.07 0.00580 
0.00580 
o.00580 60926131 I 485.581.07 I 123.680.24 371.193.01 

I 1,827,936.25 I S  1,456.743.221 5 371,193.03 
I I I 

5/14/1999 I1763 
611111W 12137 
71141l999 12546 

J a n J u n  98 Apr-99 
May-99 
Jun-99 

0.005700 587, I 9  130 468. I 4  1.67 119.049.63 490.242.67 
0.005700 587,191.30 468.141.67 . 119.049.63 609.292.3C 
0.005700 587338.09 119,196.42 728,488.73 468.141.67 

I 1,761.720.69 5 1.404.425.00 S 357,295.69 

0.009900 262.448.59 22 1.983.69 40.464.90 768.953.63 
0.w9900 257,448.59 221.983.69 35,46490 804.4 18.54 

811U19W 12838 
91\5/1999 13245 

10/13/1999 13592 

Jul-Dcc 98 Jul-99 
Aug-99 
scp-99 0.00990 257.512.95 I 221.983.69 I 35,52926 839.947.8C 

I 777,410.13 I f 665.951.061 5 I 11,459.07 
I I I 

11/12/1999 13979 
IUl1/1999 14385 
IuJ1/1999 14704 

Jul-Der 98 Ocl-99 
Nav-99 
Der-9Y 

267.034.87 227.422.03 I 39.612.84 I 879.560.64 
0.058995 323205.36 I 198.753.61 24,451.75 904.0 I 239  
0.0589Y5 323.205361 298.753.61 I 24.451 75 928,464. 13 

I 913.445.59 I f 824,929 26 I I 88.5 I 633  
I I 

9 I8.143.56 
907.822.99 

(10320.57 I 246.070.32 I (1032057 
235.749.75 
235,749.75 

246.070.32 0.05877 
0.05877 

UllRO00 15165 
3/1012000 15456 
4/12/2000 15897 

J a n J u n  99 Jan-00 
FeMO 
Mar40  0 05x77 235.749751 246.070 32 I (10,320 57 XY7.502 41 

I 7 0 7 . 2 4 9 2 ~ 1 ~  7 ~ . 2 1 0 9 7 (  I (30.961 72 
I I I 

887.651.75 
877.624.27 

(9.850.66 I 229.054.73 I 239.082.21 I (10.027.48 
0.057101 
0 051101 

239.082.21 229231.55 JanJun 99 Apr-OO 
May00  
Jun40 2 39.082 2 I (10,027 48 nb7.596 79 

f 7 17 246 63 I f (29,905 62 

I I 

n 057101 

8/9/2000 17308 
9/13ROo0 17649 

10/1312000 17929 

Jul-Vec 99 JuldO 
A u g 4 0  
Sep-00 

214,697.89 163.334.98 5 1.36291 9 18.959.7 I 
2 14.697.89 163.334.98 51.362.91 970,322.62 

0.05668 2 19,848. I 5  I6725 3.  I 3  52.595.02 1.074.280.56 

0.0553 

I l /3ROOO 18128 
IU8R000 18368 
i/Imnni 18683 

Jul-Vcc 99 Oct40 
Nov-OO 
Dec4O 

0.056688 2 19,848: I 5  167,253.13 52.595.02 1,126,875.58 
0.056688 2 19,848. I 5  167253.13 52.595.02 I.179.470.60 

I 659.544.45 f 501.759.38 f 157.785.07 

mn.001 18984 
3/9Ro01 19153 

4/11ROOl 19423 

JanJun 00 J i a d l  
Feb-01 
Mar41 

1,191.101.30 I 1,201,996.65 
152.906.10 11.630.70 

0.06682 163,801.46 I 152.906.10 I 10,89536 
16-4.536.80 

0.06682 163.801.46 I 152.906.10 I 10.895.36 1.2 12.892.01 
I 492.139.721 I 458.718.31 I f  33.421.41 

I 

0.06884 168.693.90 I 157.473.13 I 11,220.771 1,224,112.78 5ilIRM)I 19689 
6/15R001 19970 
7/13/2001 20117 

J m J u n  00 Apr-OI 
May01 
Jundl 

0 G68823 67,846 8 I 157.473 13 (89.626 32, 1.134 38646 
1.081.737 16 0 068823 104.724 I 3  157,473 13 (52.739 00, 

f 34126484 S 472,419.39 S (131,1545$ 

8/10R001 20256 Jan-Mar 01 Juldl  
A u g 4 l  
Sepo l  

0.068941 1, ~ 1 3 8 . 4 1 ~ ~  ' ~ 63,375.08l . (75,03621 1,156,773.67 
0.068941 63375.08 (63,375.08 1.093.398.59 
0.068941 63.375.08 (63.375.08 I ,030.023.5l 

138.411.29 f 190,12524 S 51.713.95 



Draff-Preliminary 8 Tentative DUSlNESS DISCOUNT PLAN INC 
UNIVERSALSERVICE FUND 

Prclimimiry & Tcnl i r ivc WcrunJ Srhcdulc 

P q m c n l  Check 

FcCO2 0.068086 
M a r 4 2  0.068086 

114R002 21 124 

96,966.71 52,851.18 44.1 15.53 988.368.14 
96.966.7 I 5 2 8 5  I. I8 44.1 15 53 I.032.484.27 

s 290.900.11 I 158.553.54 5 132,346.59 

. .  
D e c d l  0.06918 34.728.57 1 54.871.47 (20.142.90 900.137.67 

I 34.728.57 I I 164,614.40 I S (129,885.83 
I I I 

5/1512002 21771 O c l -  DccOI Apr-02 0 072801 
6117R002 21864 May-02 0 072805 

J u n 4 2  0.072805 

U8R002 21316 Jul-ScplOl J a n 4 2  0.06808d 96,966.7 I I 52.851.18 I 44.115.53 t 944.25320 I 

154,625.17 48.889.60 105,735.57 I ,  138.2 19.84 
153.431.14 48,889.64 104,543.74 1.242.763.58 

48.889.60 (48,889.60) 1.193.873.99 
I 308,058.51 I 146,668.79 S 161,389.72 

3/13/2002 21499 
411moo2 21661 

TOTAL I 
Estimated r c k d  I 1,193.873.99 

Jan-Jun 02 pmts m d i l  ( I  77,135.56) 

S 1.016,738.43 

USF DATA-wo sales lax U . USF Refund 
811R00210: 14 AM 
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Drafl-Preliminary & Tentative BUSINESS DISCOUNT PLAN INC 
U N I V E R S A L  S E R V I C E  FUND 

~ r d m l n d r y  & renintivr Refund Schedule 

Using 
Re*c""C 

Payment Check Reporting klonth Conlribuiion 

& &m Prriod - Paid Fartor 

2119/1999 10622 Jan-Jun 98 Jan-99 
3 l 2 l l 9 9 9  10949 Feb-99 
41911999 I1257 Mar-99 

ORICIN,\L b,;?. mWEIbg3t NET C U M M  U L A T l  V E 
Tax Eslimaled Ertimatcd 

Payment Paymcnl Refund Refund 
Amount -1 (Pavrnenl) iPavmenll 

~~ - 
0 00580 609,261.31 I 485,581.07 123.680 24 

I 1.827.936251 5 1,456,743,221 f 371.193.03 

I 123,680.24 I 485.581.07 I 123~x32~56 I 747 717 nn 
123,680.24 485,581.07 0 0 0 5 8 O j  609,26 I ~ 3  I 

0.00580 609.4 13.63 - , - . -. - 
371.193.03 

0 00570 587.338 09 I 468,141 67 I 119,196 42 
B 1,761,720 69 I S  1,404,425 00 I S 357,295 69 

5/14/1999 I1763 Jan-Jun98 Apr-99 

711 4!194Y I2546 Jun-99 
611 111999 12137 blay-99 

728,488 73 

n11211999 1 2 8 ~  JUI-DX 98 JUI-V 

I Oil 311999 13592 scp-99 
9115,1999 13245 Aug-99 

0 00990 257,512 95 I 221,983 69 I 35.529 26 
E 777,110 1 3 l I  665,951 0 6 1 0  111,45907 

I1/1211999 13979 Jul-Der98 Orr-99 
1211 111999 14385 Nav-99 
12/31/1999 14704 Der-99 

839,947 no 

UI l/2000 15165 Jan-Jun99 Jan-00 
311012000 15456 FebOO 
4/12/2000 15897 Mir-UO 

0.058995 
0.058995 
0.058995 

0.058770 

511 If2000 16222 JanJun99  Apr-UO 
61912000 16666 May-00 

7/12/2000 16990 Jun-00 

267.034.87 227,422.03 39.612.84 879,560.64 
323.205.36 298,753.61 24.451.75 904,012.39 
323,205.36 298.753.61 24.45 I .75 928.464. I 3  

S 9 1 3 , u 5 . j 9  s n24,92926 s 88,516.33 

235.749.75 246,070.32 (10,320.57) 918.143.56 

81912000 17308 Jul-Dec 99 Jul-00 
9/13/2000 17649 Aug-00 

i o i imnoo  17929 Sep-UU 

0.066827 
0.066827 
0.066827 

0.068823 
0.068823 

I 113,2000 I 8  I28 Jul-Dcc 99 Orl-00 
I U ~ R U O O  18368 Nov-00 
I / I ~ R O O I  i n m  Der-OO 

164,536.80 152,906.10 I1.630.70 1.191.101.30 

163,801.46 152.906.10 10.895.36 1.2 12.892.01 
163.801.46 152.906.lO 10,895.36 1,201,996.65 

I 492,139.72 5 458,718.31 I 33.42 1.4 I 

168.693.90 157,473. I3 11.220.77 1.224.1 12.78 
67,846.81 157,473.13 (89,626.32) 1,134,486.46 

2/9Ro01 18984 J a n J u n  00 Jan-Ol 
3/9/2001 19153 Fcb-OI 

4/11fZ001 19423 Mar-01 

0.068823 

5/11/2001 19689 Jan-Jun 00 Apr-01 
6/15R001 19920 May-01 
7113R001 20117 .lun-OI 104,724.13 I 157,473.13 I 1,08 1,737.46 

S 341,264.841 S 472.419.391 S ( 
I I I 

I 490,242 67 
468,141.67 I 119,049 63 I 609,292.30 

119.049.63 468.141.67 I 587. I 9  130 
587.191.30 

0.06894 I 
0.06894 I 
0.068941 

138.41 1.29 ' 63,375.08 ' 75,036.21 1.156,773.67 
63.375.08 (63,375.08) 1,093,398.59 
63.375.08 (63.375.08) 1,030,023 5 1  

s 138.411.29 J 190,125.24 IF (51,713.95) 

I 768,953.61 I 35.464.90 I 804.41 8.54 
40,464 90 0 00990d 262,448.59 221.983.69 

0.00990 257,448.59 I 221.983.69 

o 05877 235,749.75 246,070.32 (10,320.57 907,822.99 
0 05877 235.749.75 246.070.32 (10,320.57 897,502.41 

S 707.249.25 I I 738,210.97 I I (30.961.72 

I 887.651.75 I 877,624.27 
(9.850.66 

(10,027.48 
239,082.21 
239,082 21 

129,231.55 
229,054.73 

0.057101 
0 057101 

I 5 1,362.91 91 8.959.7 1 I 163.334.98 I 51,362.91 I 970,322.62 
214,697.89 
2 14.697.89 

163.334.98 0.05536 
0.05536 

I 1,074.280.56 I 167,253.13 I 52.595.02 I 1,126,875.5n 
52.595.02 167,253.13 2 19.848.1 5 

0.05668 

USF DATA-wo sales lax M - USF Refund 
811120021 0: 14 AM 



Draft-Preliminary & Tentative BUSINESS DISCOUNT PLAN INC 
UNIVERSAL SEKVICB FUND 

Prrlimimar). &Tentat ive Refund Schedule 

NET 
Estimated 

Rcfand 

LPavmenl) 

(54.871.47) 
(54,871.47) 
(20,142.90) 

6 (129.885.83: 

44.1 15.53 
44.11553 
44,11553 

I 132,346.59 

105.735.57 
104,543.74 
(48,889.60) 

$ 161.389.72 

$; ?.-;1;193,873:99.' 

Pa)menl Check Reporting Munth  Contribution raymcnt Payment rn - Num Period &ilJ Farrar Amounl 

A p r -  Jun 01 Oct-01 0.069 187 54.871.47 
Nov-01 0.069187 54.871.47 

1I4i2002 2 I124 Der-Ol 0.069187 34.728.51 54,871.47 
$ 34.728.57 5 164.614.40 

2/8/2002 21316 Jul - S e p t O I  Jan-02 0.068086 96.966.7 I 52,85 I . I  8 
;/i3/2002 21499 Feh-02 0 Od80R6 96.966.71 52,851. I8 
4/12i?002 21661 niar-02 0.068086 96,966.71 52:85 I . I 8  

5 290,900 13 S 158.553 54 

5/15/2002 21771 Oct-  Dcc01 Apr-02 0.072805 154,625. I7 48,889.60 
6/17R002 21864 MPY-02 0.072805 153.433 34 48.889.60 

CUMMULATIVE 
Estimated 

Refund 

(Pavment) 

975.152 04 
920,280.57 
900.1 37.61 

944,253.20 
988,368.74 

I.032.484.27 

1,138,219 84 
1,242,763 58 
1,193,1173.99 Jun-02 0 072805 I 48.889 60 

'I 308,058 51 I I 146.668 79 

TOTAL 

Esiirnaied refund I 1,191.873.99 
Jan-lun 02 pm& credit (177.135.56) 

I 1,016.738.43 

N O I E  PAYMENTS DUE MONTHLY IN A GWEN QUARTER ARE BASED ON THE PRIOR YEAR MONTHS SEMI-ANNUAL REPORTING 
PERIOD, THE USF FACTOR (RATE) IS CHANGED QUARTERLY ON A CALENDAR YEAR BASIS. AN ANNUAL REPORT IS FILED 
FOR n LE SAME REPORTING PEIUOD AS COVERED mi THE PRIOR 2 SEMI-ANNUAL REPORTING PERIOD. 

NOTE AI.ISON STATES THAT SbIE FILED A REPORT IN 9/98 FOR THE PERIOD 1/98 THROUGH 6/98 AND WAS 
BII.LED BY USFLATER ANDBEGANMAKMG PAYM€Nl-S IN 2/99FOR 1/98. 

REVENLrES SUBJECT T O  UNIVERSAL SERVICE FUND INCLUDE INERSTATE & INERNATIONAL CALL KEVENUEfes 

NOT SURE IF JAN 98 REVENUES SUBJECT T O  USF PAMUIENT? 

IS USF Sc113IEC IT0 SALES TAX? No. excluded from sales tax  

WIAT I S . M E S T A m O F L L M I T A T l O N S  [F ANYFOR USFPAYMENTS? 

WHAT LLBKAR[ES DID PREVIOUS USF PAYMENTS INCLUDE? ALL? Per Allison all libraries 

USF DATA-wo sales tax #4. USF Refund 
8/1/200210:14AM 
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USF SALES revenue-revised wo sales tmx_U2P 
8:1120029 57 .AM 

4 2 8  Revenue 

BUSINESS DISCOUNT PLAN, INC. 
SUMMARY OF REVENUE (LINE 44) 

FOR THE PERIOD JANUARY 1,1998 THROUGH DECEMBER 31,1998 
(REVISED WITH BRlTH NUMBER) 

MONTH INTRASTATE INTERSTATE FOREIGN TOTAL 

JANUARY $ 6,974,434 S 16,437,217 $ 48,116 $ 23,459,767 
FEBRUARY s 4,173,311 s 9,571,289 S 26,727 S 13,111,327 

MARCH S 9.000,820 $ 20,278,294 S 52,212 B 29,331,326 
APRlL $ 5,490,195 B 11,791,541 S 29,089 S 17,310,825 
MAY $ 3,073,831 $ 6,422,005 $ 14,801 S 9,510,637 
JUNE 5 3,944,746 S 8,178,310 $ 19,063 S 12,142,149 
JULY $ 2,792,611 S 5,824,164 S 14,616 S 8,63 1,392 

AUGUST $ 2,224,993 S 1,628,818 B 9,983 S 6,863,794 
SEPTEMBER $ 2,971,377 $ 6,152,484 $ 12,414 S 9,136,275 

OCTOBER S 2,327,041 $ 4,753,455 S 13,653 S 7,094,149 
NOVEMBER s 1,826,111 $ 3,748,504 S 8,593 s 5,583,208 
DECEMBER S 2,213,486 B 4,711,559 S 9,545 $ 6,994,590 

TOTAL REVENUE s 47,072,958 B 102,491,670 S 258,813 S 149,829,440 

SALES TAX PAID TO STATES (2/1/98-1131199) 
STATE EXCISE TAX PAID TO STATES (2/1198-1/31199) 
FEDERAL EXCISE TAX PAID (2/1/98-1/51/99) 

NET REVENUE AFTER STATE SALES AND EXCISE TAXES $ 149,829,440 

PERCENTAGE OF INTERSTATE/MTERNATIONAL REVENUE 
($102,497,670 + $258,813 = $102,756,483/S149.829,440) 68.58% 

PLEASE NOTE THAT THE SALES AND EXCISE TAXES ARE NORMALLY REMITTED THE 
FOLLOWING MONTH. (EXAMPLE - FOR JANUARY SALES, THE TAXES WOULD BE 
REMITTED TO THE VARIOUS AGENCIES DURING FEBRUARY) 

NOTE: THE ABOVE SALES FIGURES ARE TAKEN FROM THE BILLING INFORMATION 
CONCEPTS, INC.'S ( A N  INDEPENDENT THIRD PARTY BILLING COMPANY) FAST 
TRACK BILLING PROGRAM. 

W:\GQAGQA Curlomer FoldersiBDPNJniversaI Service Fund RefundiAmended r m m  wo salts Lax deducted\ 

USF SALES revenue-revised wo sales tm_#2Revisc-98 Revenue 
811120029:57 AM 


